STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
THERESA A. STEPHENSON,
Petitioner,
VS.

Case No. 02-1440

LOURDES- NORREN MCKEEN RESI DENCE
FOR GERI ATRI C CARE, I NC.,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

This matter is before the undersigned on Respondent’s
Motion for Summary Final Order (the Mdtion) filed May 17,
2002. A tel ephone hearing on the Mdtion was held on June 3,
2002, by Adm nistrative Law Judge Florence Snyder Rivas.

APPEARANCES

For Petitioner: Theresa A. Stephenson, pro se
7459 Pinedale Drive
Boynt on Beach, Florida 33462

For Respondent: Robert J. Sniffen, Esquire
Moyl e, Fl ani gan, Katz, Kolins,
Raynmond & Sheehan, P.A.
The Perkins House
118 North Gadsden Street
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

VWhet her this matter should be dism ssed for |ack of

di sputed issues of fact and | aw, and because Petitioner has



affirmatively stated she no | onger wi shes to pursue this
claim

PRELI M NARY STATEMENT

On or about February 2, 1999, Petitioner, Theresa A
St ephenson (Petitioner or Stephenson), filed a Charge of
Discrimnation with the Florida Conm ssion on Human Rel ati ons
(FCHR). Petitioner alleged that Respondent discrim nated
agai nst her on the basis of her marital status.

On March 4, 2002, FCHR issued a “No Cause Determ nation”
with respect to the allegations.

Petitioner tinmely filed a Petition for Relief from an
Unl awf ul Enpl oyment Practice (Petition) on April 2, 2002. The
Petition was transmtted to the Division of Adm nistrative
Hearings (Division or DOAH) on or about April 10, 2002.

The Division issued an Initial Order on April 12, 2002.
After requesting an extension of time within which to respond
to the Initial Order, and attenpting to coordi nate a hearing
schedule with the Petitioner, Respondent filed a unil ateral
Response to Initial Order on May 3, 2002. On May 7, 2002, the
under si gned i ssued a Notice of Hearing by Video Tel econference

whi ch schedul ed the case for final hearing on June 13, 2002.



Also on May 7, 2002, the undersigned issued an Order of
Pre-hearing Instructions, directing the parties to provide the
names and addresses of the respective witnesses to be called
at the final hearing. Respondent filed its Wtness List on
May 28, 2002. Petitioner failed to file a Wtness List.

Respondent filed a Motion for Summary Final Order with
ei ght attached exhibits on May 17, 2002. Petitioner has not
filed a response to said Mtion.

At the June 3, 2002, telephonic hearing, Petitioner
stated that she had not filed and did not intend to file a
response to the Motion, and further indicated that she did not
object to an Order being entered granting Respondent’s Motion.

FI NDI NGS OF FACT

1. Respondent is a non-profit corporation geriatric care
facility.

2. Petitioner was enployed by Respondent as a Certified
Nursing Assistant at the tine of her term nation on August 21,
1998.

3. On or about February 2, 1999, Petitioner filed a
Charge of Discrimnation (Charge) with FCHR. Petitioner
al |l eged that she was discrimnated agai nst on the basis of her

marital status in violation of the Florida Civil Rights Act of



1992, Chapter 760, Florida Statutes (FCRA). FCHR assi gned
Petitioner’s Charge case nunber 99-10709.

4. The FCHR investigated Petitioner’s allegations of
marital status discrimnation and, on March 4, 2002, issued a
“No Cause Determi nation.” The FCHR found that “there is no
reasonabl e cause to believe that Respondent discrim nated
agai nst [ Stephenson] on the basis of marital status
(married).” Inits investigation, FCHR concluded that:

Conpl ai nant [ St ephenson] becane very

bel | i gerent toward her supervisor after
Conpl ai nant’ s husband tried to deliver a
package to her while she was on duty.
Conpl ai nant’ s husband was told that
visitor’'s [sic] are not permtted when
enpl oyees are on duty. Conpl ai nant was
suspended on July 13, 1998 for one day for
i nsubordi nati on and for being disrespectful
toward her direct supervisor. . .

Records show t hat Conpl ai nant acknomﬂedged
recei pt of Respondent’s policy regarding
visitors.

Respondent provided sworn affidavits from
Conpl ai nant’ s supervisors and fromthe
facility's Assistant Adm nistrator, that
states on August 13, 1998, Conpl ai nant
refused to take a 100 year old resident to
the restroom after the resident requested
her assistance several tinmes. The resident
needed to be taken to the restroom
frequently due to her age and the

medi cati on she was taking. Conplai nant
told the resident that she had al ready
taken her ten tinmes in the past five

m nutes, and she is not taking her again.
As a result, Conplainant was term nated.
Conpl ai nant did not take advantage of
Respondent’ s grievance procedure nor
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harassnent policy to try to resolve any
i ssues or problenms that she may have
experienced.

In regards to Conplainant’s allegations
t hat she was deni ed severance pay,
according to Respondent’s policy,

enpl oyee’s [sic] who are involuntary

di scharged are not eligible to receive

severance pay. Records show t hat
Conpl ai nant acknow edged recei pt of this

policy.

Conpl ai nant was contacted tel ephonically to
det erm ne whet her additional information
woul d be offered to support her

al | egati ons.

Conpl ai nant offered no additional
information to rebut Respondent’s position.

5. On or about April 3, 2002, Petitioner filed her
Petition with FCHR. FCHR transmtted the Petition to the
Di vision on April 10, 2002.

6. In or about January 1999, while her Charge was
pending at the FCHR, Petitioner also filed a worker’s
conpensation cl aimpursuant to Chapter 440, Florida Statues,
al l eging that she suffered a workplace injury on August 21,
1998, the sanme day she was term nated from enpl oynent.

7. While Petitioner’s Charge was pendi ng at FCHR,
Petitioner nediated her worker’s conpensation claim
Petitioner’s worker’s conpensation claimwas settled and
Petitioner received $10,000.00, as a lunmp-sum settl enent.

Petitioner was represented by counsel at the time she settled
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the claim A Stipulation was entered into between the

parties.
8. Paragraph 11 of the Stipulation states:

ALL KNOWN ACCI DENTS, | NJURI ES AND

OCCUPATI ONAL DI SEASES REVEALED AND ALL
PENDI NG CLAI MS W THDRAWN - The Cl ai mant
once again, represents and affirms that al
accidents, injuries and occupati onal

di seases known to have occurred or
sust ai ned whil e enpl oyed or allegedly

enpl oyed by the enpl oyer have been
reveal ed. All pending or potential clains,
and notices of denial pertaining thereto,
are hereby voluntarily wi thdrawn, and are
hereby consi dered dism ssed with prejudice,
whet her previously filed or not. In
consideration for the settlement herein the
Enmpl oyee hereby al so extingui shes al

causes of action or potential of causes of
action, against the Enployer and Carrier
including but not limted to any statutory,
conmmon | aw, State, Federal, and

adm ni strative clains, ADA clains, and
claims for any other alleged on-the-job
accidents with the Enployer herein.

9. In Paragraph 12 of the Stipulation, Petitioner also
agreed that she woul d be prospectively estopped from
chal l enging the validity of the Stipulation and docunents
attached thereto.

10. In Paragraph 2 of the Affidavit attached to the
Stipul ation, Petitioner acknow edged under oath that she
understood that the $10,000.00 |unp settlement represented
“full and final settlenment of all past, present and future

benefits of every kind and cl ass whatsoever, including nedical
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treatment under Florida Statue 440 regardi ng any and all
i ndustrial accidents.” In addition to the settlenment of
benefits under Chapter 440, Florida Statues, Petitioner also
acknow edged that she understood that “all other causes of
action and claims against the enployer and/or carrier are
extingui shed and forever barred.”

11. The worker’s conpensati on Judge of Conpensati on
Cl ai ns approved the Stipulation on or about January 7, 2000.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569 and 120.57, Florida Statutes.

13. Section 760.11(7), Florida Statutes, provides as
follows in relevant part:

(7) If the comm ssion determ nes that
there is not reasonabl e cause to believe
that a violation of the Florida Civil

Ri ghts Act of 1992 has occurred, the
conm ssion shall dism ss the conplaint.
The aggrieved person may request an

adm ni strative hearing under ss. 120.569
and 120.57, but any such request nust be
made wi thin 35 days of the date of
determ nati on of reasonabl e cause and any
such hearing shall be heard by an

adm ni strative | aw judge and not by the
conm ssion or a conmi ssi oner.

14. Petitioner’s clai mshould be dism ssed as a nmatter

of law as well as fact. At the tel ephone hearing, Petitioner



acknow edged that she had signed the waiver at a tine she was
represented by counsel. In addition, she stated that she did
not object to an order being entered granting Respondent's
Mot i on.

15. The extent and operation of a settlenment agreenment
releasing clains is based on the intent of the parties as
expressed in the | anguage of the agreement itself. Hardage

Enterprises v. Fidesys Corp., 570 So. 2d 436, 437-38 (5th DCA

1990); Prescott v. Kreher, 123 So. 2d 721, 728 (Fla. 2d DCA

1960). \here, as here, the intent of the parties to a

settl ement agreenment can be deduced from the | anguage actually
enpl oyed by the parties, no further construction is needed.

Rat her, the intent of the parties is expressed in the

settl ement agreenent itself and is to be given effect.

Gendzier v. Bilecki, 97 So. 2d 604, 608 (Fla. 1957); Hardage

Enterprises, 570 So. 2d at 437.

16. Accordingly, there are no factual nor |egal issues
for resolution in a hearing under Section 120.569 and 120.57,
Florida Statutes. This case is hereby disnm ssed and the final
heari ng schedul ed for June 13, 2002, is hereby cancell ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons

of Law, it is RECOMVENDED that FCHR enter a final order



di sm ssing the Petition for

Practice filed by Petitioner

Relief from an Unl awful Enploynment

in this proceeding.

DONE AND ENTERED t his 10th day of June, 2002, in

Tal | ahassee,

Leon County, Florida.

COPI ES FURNI SHED

Theresa A. Stephenson
7459 Pinedale Drive
Boynt on Beach, Florida 33462

Robert J. Sniffen, Esquire

Moyl e, Fl ani gan, Katz, Kolins,
Raynmond & Sheehan, P.A.

The Perkins House

118 North Gadsden Street

Tal | ahassee,

Florida 32301

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vision of Admi nistrative Hearings
this 10th day of June, 2002.

Deni se Crawford, Agency Clerk
Fl ori da Conm ssion on Human Rel ati ons
2009 Apal achee Par kway

Suite 100
Tal | ahassee,

Florida 32301



Ceci| Howard, General Counse

Fl ori da Comm ssion on Human Rel ations
2009 Apal achee Par kway

Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
Agency that will issue the Final Order in this case.
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